GOVERNMENT
O
THE D STRI CT OF COLUMBI A

+ + + + +

ZONI NG COW SSI ON
+ + + + +
STATUS HEARI NG

+ + + + +

CASE NO.
98- 02M 97-17C89-17C

+ + + + +
THURSDAY
MAY 29, 2003

+ + + + +

The Public Hearing convened in Room 220
South, 441 4th Street, N. W, Washington, D.C. 20001,
pursuant to notice, at 7:30 p.m, Carol J. Mtten,
Chai r person, presiding.

ZONI NG COW SSI ONERS PRESENT:
CARCL J. M TTEN, Chairperson
ANTHONY J. HOOD, Vice Chairperson
PETER G MNAY
COMM SSI ON STAFF PRESENT:
Al berto P. Bastida, Secretary, ZC
OTHER AGENCY STAFF PRESENT:

El len McCarthy, Deputy Director, OP
Jenni fer Steingasser, Ofice of Planning

D.C. OFFI CE OF CORPORATI ON COUNSEL:

Corey Buffo, Esg.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P-ROGCGEEDI-NGS
(7:30 p.m)

CHAI RVAN M TTEN:  CGood eveni ng, |adies and
gent | enen. This is status hearing which is a little
bit different for us, for the Zoning Conm ssion of the
District of Colunbia for Thursday, My 29, 2003. \%%
nanme is Carol Mtten, and joining me this evening are
Vi ce Chai rman Ant hony Hood and Conmm ssi oner Peter My.

This is a status hearing in Zoning
Conmi ssion Case No. 98-02M 97-17C89-17C. W schedul ed
the status hearing tonight in response to a letter
from the Washington Devel opnent Goup dated Decenber
13, 2002. The letter requested that the Conm ssion
confirm that the previously approved PUD in this case
remains valid and that the application for extension
and nodification of the PUD renmains active, though on
hold, pending litigation over site control of the
subj ect property.

In light of the fact that there has been
no action by the Comm ssion on this matter since March
15, 1999, we would like to hear from the parties
regarding the status of the PUD and the application
for the nodification to the PUD.

This hearing is for information purposes

only so that the Comm ssion can determne what its
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next action should be. This is not a fact finding
hearing, so there wll be no sworn testinony, and
there will be no cross exam nation permtted.

Each party will be given five mnutes to

state any information relevant to the status of the
PUD and the proposed nodification to the PUD and to
i ndi cate what action the Comm ssion should next take.

I"d just remnd everyone that we've read your

subm ssions, so nmake your five mnutes count.

Then we wll direct questions to the
parties. So, the order that we wll go in is the
Applicant will have the first five mnutes, and then

the HCD can go next, and then the ANC and then the
remaining parties, we'll call them up. So, if the
representatives of the Applicant would like to cone
forward at this tine.

Wul d you turn on your mcrophone for ne,

pl ease? Thank you.

M5.  SCHNEI DER: Good evening, Madane
Chair, nenbers of the Conm ssion. [''m Pauline
Schnei der. I'm with the law firm of Hunton &
WIlians, and | repr esent the Applicant, t he

Washi ngton Devel opnent Goup, and wth nme is ny
col | eague.

MR AGULIA Richard Agulia.
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M5. SCHNEI DER: W thank you for holding

this hearing this evening on the status of this
tortured PUD, and the Applicant's request for an
extension and a nodification. | know that at |east
two of you were not on this Commssion when this
matter canme before this body sonetinme ago.

It is one of those perhaps sad and
difficult stories of how difficult it is to get things
done that | think leads to where we are this evening.
Hopefully, we can ultimately get a very satisfactory
resolution, one that will be a benefit to the D strict
and to the residents of the District, but it very nuch
depends on where we cone out on whether this
application for an extension and nodification is alive
or whether it is not.

| heard you in saying that you had read
our submssions, and I will assune that. | think what
is inmportant for you to understand and what s
probably not as clear in our subm ssions because this
matter is in litigation, is sort of where we are in
that matter and why resolution of this issue is so
i mportant to the Applicant.

Because of a di spute bet ween The
Washi ngton Devel opmrent Goup and the District of

Colunbia, primarily the Council, the D strict took
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certain actions which the Applicant has alleged in
court pleadings interfered with his contractual rights
and his Constitutional rights.

It has made it inpossible for him to
develop this site. It has made it inpossible for him
to even assign his interests, if there are any, in
this site. It has nade it inpossible for the D strict
to get any potential benefit fromthis site while the
matter is in litigation.

What pronpted our request to you this
evening was an attenpt to resolve sone of the matters
in litigation, hopefully to reach a settlenment in that
l[itigation, but what was at the crux of trying to
reach a settlenent was whether there was sonething of
value alive, PUD, and an application for nodification
and extension of that PUD

If the District's action had caused that
application to lapse, the possibility of a settlenent
was pretty renote. If in fact that application is
alive, the potential for a settlenent then is very
significant.

That is why we nade this sinple request,
to try to determne the status. It was our
under st andi ng, because we had requested in June of

1999 a conti nuance, because we could not establish for
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you what you had asked us to establish, and that was
that we had site control. Because there had been
legislation first as policy and District |egislation
t hat ended t he Conpr ehensi ve Pl an, and t he
subsequently, actual litigation that was specifically
to exclusive rights agreenment on 51(b), that the
l[itigation ensued. So, what's really at stake tonight
is whether this matter will continue in litigation in
the courts or whether there's a possibility I think of
settl enment.

Now, | will make it clear to you that our
firm is not representing The Washi ngton Devel opnent
Goup in the litigation. W are only representing
them on the zoning nmatter. Therefore, | am not privy
to all of the nuances if what the negotiations m ght
be and what the potential for a settlenent are.

CHAIRVMAN M TTEN: | need you to summari ze
NOW.

M5. SCHNEI DER Ckay. However, | think
the filing by the D strict of Colunbia governnent and
the DHCD nmakes clear that they believe that the issue
of the status of +this application is «crucial to
reaching a settlenment in this matter. Thank you.

CHAI RVAN M TTEN: Thank you. Any

gquestions for M. Schneider or M. Agulia? 1'd like
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to know, absent the issue of site control, is the
Applicant prepared to go forward on the nmerits of the
nodi fication and/or the nerits of the PUD extension
request ?

M5. SCHNEI DER:  Yes.

CHAIRVAN M TTEN. Ckay. 1'd just ask you
to stay with us as we go through the different parties
because we may have sone additional questions for you
after we have heard.

M5. SCHNEIDER  We'd be happy to do that.
Thank you very much.

CHAl RVAN M TTEN: Thank you. Al right,
then we'll have the representatives from DHCD cone up.

MR PARKER  (Good evening, nenbers of the
Boar d. M/ nanme is Arthur Parker. [''m an assi stant
corporation counsel assisting the Departnent of
Housing and Community Developnent in this natter.
Wth nme are two of their representatives.

MR CACGER: Law ence Cager, deputy
di rector of devel opnent finance division.

MR THACKABERRY: And Janes Thackaberry,

an architect with the devel opnent finance division.

MR PARKER |  brought these gentlenen
with ne because | wasn't sure of the context of the
neeting or the hearing, but | think given how things
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are proceeding, | think I can proceed and |ay out the
position, which is essentially what we stated in our
March 20, 2003 letter.

Ms. Schneider has, | think, reasonably
laid out the context of why this matter was brought
back before the Conmssion for guidance on this
matter. The history, of course, is that there is a
| ease that was signed between the DHCD and The
Washi ngt on Devel opnent G oup for the devel opnent of
the Air Rights |ease parcel, and at sone point, there
was a dispute between the parties that resulted in
l[itigation in which the D strict is trying to re-
acquire possession of the parcel, but in that
litigation, The Washington Developnment Goup has
raised clains and counterclains, and until that
litigation is resolved, The Wshington Devel opnent
Goup has a possessory interest in the Ar Rights
parcel and in the | ease.

In other words, we cannot divest them of
their ownership interest until we get a judgnent in
court. That, of course, there is a trial set on that
matter for |ate Novenber, but that would be just the
first step in the Ilitigation, and what one could
expect would be fairly | engthy appeal s.

So, in the efforts to try to cone to a
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negoti ated settlement in this matter, the parties have
engaged in settlement negotiations and identified one
of the issues that needs to be resolved is the current
status of the PUD that governs the Air R ghts |ease
parcel and whet her the amendnent process to renove the
residential component fromthe Air R ghts PUD

Wien the PUD was initially granted to the
Air Rghts lease, there was a residential housing
conponent. The anendnent is to renove that conponent,
and it was originally located at this Parcel 51(b).
As our letter indicates, if +that parcel is not
currently avail able, we would support their ability to
identify a new parcel or sone other equivalent
amenity.

That's our position, and | think that
probably states our full position on this matter.

CHAl RVAN M TTEN: Ckay. In your letter
you state that the position that you' re taking
relative to the zoning case is somewhat contrary to
your litigation position. | would say it's conpletely
contrary to your litigation position.

So, I"'mgoing to ask you, you continue to
join with The Washi ngton Devel opnent G oup in the PUD
application? You' re supporting the application as the

owner of the property?
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MR PARKER Yes. W are supporting their

ability to continue the process, and the other thing
we put in the letter is we indicate that if the
process is to continue, that there be sone guidance as
to how |l ong that process is going to continue. That's
the only other thing that we requested in the letter,
is that there be sone certainty as to how this wll
pl ay out.

To resolve this case, we have to have sone

know edge as to what is the state of the zoning on the

par cel .

CHAI RVAN M TTEN: | under st and.

MR PARKER You know, and that's -- and
it is -- just today I was in a settlenment conference

where the judge was pointing out to one of the parties
that although you can litigate in one position, when
you're in settlenent node, you may have positions that
are different fromyour litigation positions, and it's
not necessarily conpletely incongruent. That's what |
was trying to point out in the letter.

CHAl RVAN M TTEN: Ckay. Coul d you point
out to us, from our perspective, which is we have a
case that has been lingering, and in what way does it
serve the Zoning Conm ssion to respond to this desire

that you and The Washi ngton Devel opnment G oup have to
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just allow this thing -- | nean, it seens |like you're
really not asking for closure. You're asking for a
continued state of linbo to use to whatever settlenent
pur poses you may have, but how does that serve us?

MR, PARKER Wl |, maybe | shoul d nake our

position clear. W're not asking for a continued
state of |inbo. W' re asking that the process go
forward. In other words --

CHAl RVAN M TTEN: So you're asking us to

nmove forward to decide whether the nodification has

been -- whether the application for nodification is
conplete and whether or not we wll approve the
nodi fication, and whether or not we wll approve the
PUD extensi on. Is that correct? You want us to

decide, or you're saying you support the Applicant in
what they're seeking, because those are two different
t hi ngs.

MR PARKER | understand the Applicant to
be seeking the ability to go forward with the process
of an anendnent process to the PUD, and that's what we
support. W don't support a declaration that this is
in place and it to be stayed.

CHAI RVAN M TTEN:  Ckay.

MR PARKER W want the process to -- we

want them to have an opportunity to propose an
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amendnment to this PUD so that -- and a recognition
that the PUD still exists.

CHAI RVAN M TTEN:  Ckay, but you don't just
want a deci sion. You want a positive outcone. I's
t hat what you're sayi ng?

MR PARKER Ri ght, because w thout that
definitive -- at the mninum what we need is a
definitive outcone as to whether the PUD is still in
pl ace, and we would like the process to go forward on
t he anendnent, because that would serve the purposes
of what we're trying to achieve, which is a settlenent
of the litigation

Why i's t hat sonet hi ng t he Zoni ng
Conm ssion should care about, because frankly, the
best chance of having that parcel noved forward and be
developed in a tinmely manner is through sone sort of a
settlement between the parties. O herwise, it's
liable to be tied wup for years and years in
litigation. | think that serves all of the Comm ssion
and the citizens of the District's interests.

CHAIRVAN M TTEN. Ckay. M. My, did you
have sone questions?

COW SSI ONER  MAY: Yes. Just so |
understand exactly what you're saying, if the

Conm ssion were to go ahead and do as you' ve
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requested, and schedule or accept the extension and
nodi fication application and schedule a hearing for
that, would DHCD be here testifying in favor or in
support of that nodification and extension, or do you
just want the matter to get resolved, you sinply want
an answer ?

MR PARKER As | understand what our
obligation would Dbe, Is that I f there's a
clarification of the PUD status in the process goes
forward, we would support the anendnment process to
nove the residential conmponent off of the Air Rights
| ease parcel. That's what we'd be prepared to do.
That's what we always had agreed to do within the
DHCD

CHAl RVAN M TTEN: But you're not prepared
to support it noving to 51(b), right?

MR PARKER W don't have control over
51(b).

CHAI RVAN M TTEN:  Who control s 51(b)?

MR PARKER: The RLA Revitalization
Cor por at i on.

CHAl RVAN M TTEN: Ckay. Dd you have
sonet hi ng el se? Any questions?

VI CE CHAI RVAN HOOD: | may have sone at

the end. | just kind of wanted to hear all the parts.
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CHAI RVAN M TTEN: Ckay. Thank you, M.

Par ker .

MR PARKER  Thank you.

CHAI RVAN M TTEN: M. Doctor, | think
we're ready for the ANC s position. That's fine. M.
Dwyer ?

M5. DWER  For the record, Maureen Dwyer
with Shaw Pittman, representing CGeorgetown University
Law Center, which was one of the original parties in
opposition to this case.

W have filed sone detail ed papers which
will summarize in a nonent, but | want to start by
saying that no one is here tonight disputing that this
case is conplicated or that there is litigation, but
we do disagree as to the role of the Zoning
Comm ssion. W do not believe that it is your role to
settle the litigation between the District of Col unbia
and this Applicant.

What this case is about is the Applicant's
failure to conply with the basic filing requirenents
of the PUD regul ations. Back in March of 1999, the
Zoni ng Conm ssion suspended the hearing because the
Applicant had failed to neet the basic filing
requi renents. They did not know the plans for the

residential conponent that was going to be on the
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north parcel. They did not have any proof of title.
They did not have the required parties at the hearing.

The Conmmi ssion went through and identified
11 things, 11 pieces of mssing information, that the
Applicant had to file. One of themwas a statenent or
showi ng of good cause as to why they had not proceeded
forward with the PUD over the two-year time period.

G anted, the Applicant is here today
saying there's been litigation, but there's no reason
that they could not have filed all of the other
requests for information. They could have filed a
conplete set of plans. They could have filed all of
the information that every other Applicant is required
to file, and they did none of that.

Not only did they not file that
information, but they did not, even if you assune that
by having the hearing, the Conm ssion sonmehow granted
an extension of the PUD A PUD extension is two
years. They did not cone back two years |ater and say
we need an additional two years, because we're stil
inthe mddle of litigation.

They didn't put anything into the record
and serve it on the other parties that would give this
Conmi ssion and the other parties an opportunity to say

what is going on with this site and what is the role
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for the Comm ssion and the other parties to play.

DHCD wants know edge, as they say, as to
the state of zoning, and they want it quickly. The
qui ckest way to give them a reading as to where this
case is is for the Conm ssion to decide today that the
application should be dismssed. It does not neet any
of the basic filing requirenents. That was what the
Comm ssion found in March of 1999, and that's what
this Conm ssion could find today.

To go forward with this case in the hopes
of sonmehow resolving the District's litigation wth
The Washi ngton Devel opnent G oup would be wong. | f
t he Conmi ssion were to go forward with this case, this
case is going to end up in litigation because there is
nothing in the record to support a finding that the
appl i cation has been properly filed and net all of the
requi renents.

So, this is going to end up in litigation
if it goes forward. There is no "easy way" to solve
DHCD s issues, and | would point out that as DHCD
makes  cl ear in their letter, The  Washi ngt on
Devel opnment Group does not control the rights to the
parcel that the housing is supposed to go to. So,
once again, we have an application for a continuation

of a PUD and a nodification w thout any control of the
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so-called receiving site without any plan show ng what
that housing is going to ook like, wthout any clear
statenent that The Washington Devel opnent G oup has
control, even of the Air R ghts parcel

If you look at DHCD s letter in footnote
one, they point out that The Wshington Devel oprent

Goup is in default of the |lease. They have not nade

any of the required paynents. You have subsequent
city council legislation that invalidates an ERA that
has not been finalized with the agency. You have a

Conprehensive Plan changed that suggested to the city
and recommended that the Ar R ghts parcel be
revisited.

You have so nmany things that are wong
wth this application at this point in tinme, and I
don't know why, in the interest of solving litigation
that is not your litigation, that is not the subject
of the PUD, but separate litigation over title, that
this Comm ssion should be asked to step in and to
approve a PUD in the case of this Applicant that neets
none of the requirenents.

I can go through the PUD regul ations, but
I think you're famliar enough with themin terns of
the information that's to be filed, the requirenent

for good cause in order to get an extension. There
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are many other cases where Applicants cone before you

and say market conditions have changed. I"'min the
mddle of litigation. There are issues beyond ny
control. They nmake their case to you, and that's what

they're required to do.

W don't have to wait four years and then
have a letter filed in the record that says by the
way, sinply confirm that everything is okay, and this
will solve the litigation issues that we have in
anot her forum It's up to the court to solve the
l[itigation issues, to let the parties get into
settl enment discussions, or to have the trial that has
been postponed at |east once to our know edge, and
al | ow The Washi ngt on Devel opment Group and the city to
resol ve that issue.

The issue before you is very sinple. You
have a PUD that was never properly filed, an extension
that was never properly extended. There was no
finding or showing of good cause. You don't have
plans that neet the requirenents. You have two sides
that do not neet the contiguous requirenents for a
PUD. You have a major change to a project by noving
the housing out of it. You lack one of the required
parties, which is NCRC, which now controls the

receiving site, and I don't think you have any basis

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

to go forward with this case.

If M. Mss is able to get control of the
sites and to conme up with a set of plans that neet the
requi renents, he can refile the plans, and we will all
be back down there to | ook at the project and eval uate
what is being proposed, but we don't have that before
you now, and | don't see any basis for the Comm ssion
to approve either an extension, a nodification, or
even a continuation of this case.

CHAl RVAN M TTEN: Thank you, M. Dwyer.
Any questions for Ms. Dwer? Al right, thank you.

Are you ready now, M. Doctor?

MR DCCTER Thank you, Chairman Mtten
and Comm ssioner Hood and Conm ssioner My. I had
wanted Ceorgetown to go first because | figured they
woul d make the right argunents as to why this is not
before you anynore, because as it has been stated,
it's been a tortured PUD. Actually, if you let this
go forward, it is a real perversion of the PUD
process.

This PUD has been pending for 15 years,
and that's not the way Planned Unit Devel opnents are
supposed to work. That is one of the things that is
very much in the ANCs mnd in opposing this.

In addition to that, the Applicant
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obtained this property not in the way an Applicant
would obtain property today in this world in the
District of Colunmbia that is public property. There
would be a neeting of the stakeholders and the
pl anners and consultants to decide what to do wth a
valuable site that is right practically at the foot of
the Capitol. Here, it was a private deal with no
bi dding or input fromthe neighbors, the stakehol ders,
the ANC, and we're going forward with it, it seens.
Now, what | don't understand is | think
the ANC 6-C is a party, and M. Parker never sent us a
copy of that letter of May 20, 2003, and | don't know
what it says, but if it says that somehow M. Mss is

going to get the site and transfer it to sonebody el se

if he can get the PUD, | have a lot of comments on
that, but since | haven't seen the letter, | can't
very well coment as to that, but | would be very

interested if the letter says sonething to that
effect.

It seens to ne as an attorney that what is
happening here, the corporation counsel thinks they
have to settle the lawsuit that the council asked them
to go forward with. As an attorney who has practiced
in D.C. over 45 years, | think that if corporation

counsel really thinks they have to settle, there are a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

| ot of other ways that you can settle a case, but not
in this particular way, to let this bad devel opnent of
public property proceed and have it all as office
bui | di ngs.

Qur ANC wants sonme residences there
because this will help devel op the nei ghborhood. One
of the ways they could settle it is to pay sonething
to the developer if they really think he's got a case,
although it is true, as far as we can tell, nothing
has been paid by the developer to the city, or if
there has been under this lease, it's been very
little.

At our ANC planning and zoning conmttee,
we asked the developer's attorney how nuch noney had
been put up. He said he didn't know. W said when we
have our full ANC commttee and you cone to that
neeting, please let us know how nuch noney has been
put up to the city. He never canme, and we still don't
know how much noney has been put up. Al we have is
our suspicion that it's very little.

Now, i f in fact, this particul ar
settlenent has sonething to do with the assignnent of
the interest in real estate that M. Mss nmay have to
another developer, it could be handled so as to

incorporate the present process that we have of good
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devel opnent with the old system W could have a
publ i c process.

W would only permt the assignment of the
title if there's a public process on wuses and
devel opnent requirenments which process wll include
the ANC, the neighbors, the stakehol ders, and proper
consultants paid for by OP or the other agencies in
the cities to come up with a devel opnent fornula for
uses of the property, and then of course, it mght
even be able to include the extension of the property
because there's about 150 feet south of E Street that
was not included in the Air R ghts, even though that's
very plainly part of the Air R ghts.

CHAI RVAN M TTEN.  You need to close it out
NOW.

MR DOCTER Ckay. And | think that if in
fact sonething like that occurred, the public process
could be incorporated in the settlenent, if that's
what they have to do, and require that as part of the
transfer of the property, this be a condition as to
the developnent in the future. To keep this PUD in
effect is areal -- 1 nmean, it's not a good signal in
any planning works in the city in the future because
this neans you can abuse the PUD process in any way

you want, as long as the corporation counsel conmes in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

and says it's okay.

Thank you.

CHAI RVAN M TTEN: Thank you, M. Docter.
Any questions for M. Docter? Thank you. W didn't
have any questi ons.

MR DOCTER | guess | should open nyself
to questions. Pardon ne.

CHAl RVAN M TTEN: | don't think we have
any.

MR DOCTER  Ch, okay.

CHAI RVAN M TTEN:.  Thank you.

MR DOCTER 1'll be glad to answer them

CHAl RVAN M TTEN: Ms. Thornhill, are you

going to be representing the church?

IVB. THORNHI LL: Thank  you, Madane
Chai r man. Good evening, Chairman Mtten and nenbers
of the Zoning Comm ssion. M/ name is Carrie L.
Thornhi | | . I"m the director of comunity outreach at
M. Carnel Baptist Church. | have served as

spokesperson for the church on this case since 1998.
| have again been authorized by the pastor, Reverend
Joseph Norman Evans and the board of trustees of M.
Carnel to appear this evening and offer the views of
our church on the question before the Conm ssion. The

chairman, vice chairman of the board of trustees

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

present to show their support, participate as needed,
and to observe this proceeding.

The next page-and-a-half of ny testinony,
or statenent if you wll, gives background on our
church, the property that we own, the comunity
out reach program of our church, and the interest that
we have in advancing and furthering the residential
devel opnent of the wvicinity around our church, a
commtnment that we nade as a part of the Center Leg
Freeway project back in 1968.

But what 1'd like to proceed to say is
that M. Carnel opposes any further continuation or
i nvol venent of the Zoning Conm ssion with regard to
this case on several grounds, and we would hope that
you would nmake a decision tonight to dismss or deny
this case.

First, although M. Carnel initially was
supportive of the Center Leg Free Air R ghts Project,
it did so on the basis that devel opnent on the south
side of Massachusetts Avenue would be beneficial to
the redevel opnent of the M. Vernon Place conmmunity.
When in 1999 the Applicant attenpted to extend the PUD
application to Lot 803, 831, and parts of 7000, M.
Carmel went on record at that time in this proceeding,

objecting to the Applicant's proposal to shift the
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residential conponents of the PUD devel opnent to the
north side of Massachusetts Avenue.

Such a large scale developnent would
isolate the church and elimnate any opportunity for
the additional parking and space for program
expansion, which M. Carnel views essential for its
future.

Second, the  Applicant has ret ai ned
devel opnent rights for over 15 years w thout anything
positive to show for it. The only thing which the
Applicant has acconplished to date is to prevent
anyone else from acconplishing anything with this
| and. The PUD nodification is a poorly disguised
attenpt to extend this blocking effect to additional
| and adj acent to our church.

Thi rd, Section 1138.1 of the D.C
Conprehensive Plan, anmended in 1998, proclains as
policy in support of public action objectives, states,
explore the termnation of the |ease between the
District of Colunbia and The Wshi ngton Devel opnent
Corporation, Incorporated for developnent of the Air
Ri ghts above the Center Leg Freeway.

The city council unm stakably has decided
that this Applicant's proposed project is not

consistent with the city's planning objectives, even
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before the Applicant sought to expand the geographic
extent of the project. The PUD expansion ought to be
rej ected on the grounds of the Conprehensive Pl an.

Fourth, M. Carnel is actively engaged in
working with the |ocal developer and has submtted a
proposal to NCRC to utilize Lot 831 in a coordinated
devel opnent along both sides of Third Street, NW
For M. Carnel, this project, if accepted, wll
provide the contiguous land and financial mneans to
build a school and a parking structure dedicated to
t he church's uses.

Wth l'imted | and avai |l abl e, this
opportunity is a way to secure M. Carnel's future
viability into the next century. For M. Carnel, the
pattern of delay and adm nistrative ammesia which have
characterized this PUD application, actively works
against its interest.

W inplore the Zoning Conm ssion to put an
end tonight to 15 years of inaction. If the
Comm ssion is not prepared to dismss the PUD tonight,
then it should adopt a fixed schedule for expeditious
resolution of the issue at your July neeting.

| thank you very rmuch for this opportunity
to make this brief statenent.

CHAI RVAN M TTEN: Thank  you, Ms.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27
Thornhill. Sir?

MR KEYS: ' m CGeorge Keys. "' m counsel
to M. Carnel, and | think we've got a mnute and 18
seconds left.

CHAIl RVAN M TTEN:  Ckay.

MR KEYS: I just wanted to add that M.
Carmel would certainly associate itself wth the
analysis of the situation offered by Georgetown
Uni versity Law Center

MS. THORNHI LL: That's correct.

MR KEYS: But we would ask the Comm ssion
to note the irony for the church of this gratuitous
effort to reach new territory by nodification which
itself was untinely, on land which the devel oper has
dubi ous questionabl e control over.

That is sonmething that as it spins out and
as it waits for this litigation to resolve, has a very
damaging effect on the prospects for the church in
utilizing the last piece of land that's really in its
vicinity.

CHAI RVAN M TTEN: Thank you. Any
questions for Ms. Thornhill or M. Keys?

M5. THORNHI LL: Thank you very nuch.

CHAl RMAN M TTEN: Al right. Thank you

both for com ng down.
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Is there anyone here representing St.
Bapti st Church?  Anyone for Second Baptist Church?

Ckay, | don't believe there are any other
parties. | didn't mss anybody, did I?

MR BASTI DA That is correct, Madane
Chai r per son. You have taken care of all of the
parties.

CHAI RVAN M TTEN:  Ckay. Wiat | would |ike
to do at this point is ask you to indulge us for a few
mnutes, allow us to go into executive session, to
plot out our options, and then we'll conme out and
del i berate about how we want to proceed. Thank you.

(Wher eupon, the foregoing matter
went off the record at 8:12 p. m
and went back on the record at
8:35 p.m)

CHAIRVAN M TTEN: Al right, thank you for
giving us a few nonents to discuss this.

I think we're a little bit reluctant to
act on the notion to dismss the proposal entirely,
and somewhat in deference to the circunstances that
were created by actions of the Zoning Commission in
1999 in not bringing to closure the proposal at that
point, and seemngly granting a continuance by their

actions, if they didn't overtly grant a conti nuance by
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taking a vote, and they didn't continue the issue of
the nodification and the extension to a date certain.

So, | think what | would like to recomrend
to ny colleagues is that we do a few things, basically
pi cking up on the advice that Ms. Thornhill gave us,
and that we do a couple of things. The first would be
that we give a deadline to the Applicant for
subm ssion of the materials required, and those would
be the materials that were requested by the Zoning
Conmi ssion four years ago to conplete the application
for the nodification.

In so doing, | would like to recommend
that we not accept any alternative sites as it relates
to the housing anenity for which the Applicant does
not have site control. So, we understand there's an
issue regarding the PUD site itself, but we don't want
any aspects of the nodification to be in question.
So, we would not accept any alternative sites for
which the Applicant did not have site control, and
we'll set a schedule for all of this.

In addition to responses from the parties
on that nodification as well as from the Ofice of
Pl anning, we would entertain requests fromthe parties
for an additional hearing on the nodification. There

has al ready been one hearing on the nodification. W
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would at that point entertain requests for an
addi ti onal hearing. That's the first thing | would
reconmend that we do.

The second is that we require the
Applicant to nmake a subm ssion that would neet their
burden of proof for the extension of the PUD, and I
woul d suggest that the Applicant actually has two
burdens of proof. This touches on what M. Dwer
suggested, which is at the tine the request for the
extension was made in 1999, there was a set of
circunstances that pronpted the request for the
extension, and there's a burden of proof related to
t hat .

Now we have further extension that would
basically be beyond now, and there's a burden of proof
related to that as well. Again, we would ask for
responses fromthe parties as well as fromthe Ofice
of Planning to weigh in on this.

I have great concern about one of the
burdens for the Applicant because of the anount of
time that has passed in this case, and it relates to
the requirenments of 2408.10(b) regarding substanti al
changes in the material facts upon which the
Conmi ssion based its original decision.

So, | think it's appropriate in this case
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that we have the extension before us as -- | don't
want to say prelimnary matter in the sense that we
typically take wup prelimnary matters, but as a
threshold question. Then after we decide that, we'll
take up the issue of the nodification and whether or
not at that point it is even -- it would even be
before us. | think we can do that in July, since our
neeting is at the end of the nonths.

I would ask ny col |l eagues for their input.

VI CE CHAI RVAN HOCD: Madane Chair, | woul d
agr ee. I  would hope that we would nove as
expeditiously as possible on this request. | do not

want, as the only nmenber here tonight that served on

the Commi ssion previously, I want to get rid of this
adm ni strative ammesi a. | think that the Conm ssion,
the way we left it, I'mnot saying it was on us, but |

think the trigger should have cone fromthe Applicant.

Wiile | would agree to this, the way we're
nmoving, |'m not 100 percent agreeable, but to try to
nmove this process forward and give the Applicant a
chance, | would agree with your coments.

I would just say that we need to nove with
this as soon as possi bl e.

CHAI RMVAN M TTEN: Thank you. Any

comments, M. Muy?
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MR MAY: | pretty nmuch second what

Conmi ssi oner Hood sai d.

CHAIRVAN M TTEN: Al right. M. Bastida,
can you give us sone dates that would get this on our
July 31 neeting?

MR BASTI DA: Yes. | woul d suggest that
the Applicant file the requested docunentation by July
3, which is a Thursday, by 3:00. At the tinme that
they file, they have to serve it on all the other
parties. Then the other parties have until July 18,
and serve it not only on the parties but on the Ofice
of Pl anni ng.

Then the Ofice of Planning and all the
other parties wll have until July 18, which is a
Friday, at 12:00 noon, to file their responses. That
way, that could be in front of the Conm ssion on July
31 for sone type of action.

CHAl RVAN M TTEN: Is there anyone who is
not clear about what we've requested? M. Docter,
could you cone forward and get on the m ke, please?

MR DCCTER What we're talking about
right now is sinply the notion for extension, is that
correct?

CHAI RVAN M TTEN Wiat we will do is at

our neeting in July, we wll take wup first the
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guestion regarding the extension, and then, depending
on what the disposition of that question is, we wll
take up the request for a nodification, provided that
the application is conplete at that tine.

If it is not conplete, then the notion to
dismss is back on the table.

MR DOCTER In other words, both the
application for nodification and the notion for
extension of tine has to be filed by the 3rd?

CHAl RVAN M TTEN:  Yes.

MR DOCTER  And answers the 18th, and the
hearing on the 31st?

CHAl RVAN M TTEN:  Yes.

MR BASTI DA No, it would be a neeting,
not a hearing.

CHAl RVAN M TTEN: Yes, right, thank you.
Meet i ng.

Any other questions? | don't want anyone
to | eave not being clear.

M5. McCARTHY: Madane Chair?

CHAl RVAN M TTEN:  Yes.

M5. McCARTHY: The O fice of Planning just
had a question. G ven how conplicated this case is,
we typically have until ten days before the hearing to

file, and if you're neeting is the 31st, |I'm wondering
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if we could just set the deadline of the 21st instead
of the 18th.

CHAI RVAN M TTEN:  For you only?

M5. McCARTHY: To file our report, yes.

CHAI RVAN M TTEN:.  Yes, |'m sure that's not
going to be a probl em

M5. McCARTHY: Ckay.

CHAl RVAN M TTEN: Ckay, last chance for
guesti ons.

M5. DWER | just want to clarify. So,
what the Applicant will be filing is a conplete PUD
appl i cation.

CHAI RVAN M TTEN:  For the nodification.

M5. DWER For the nodification, that's
consi stent with what they had presented at the hearing
back in 1999, and response to all of the requests for
information that the Conm ssion had at that tine?

CHAl RVAN M TTEN:  Yes.

MS. DWER  Ckay.

CHAIRVAN M TTEN.  Ckay. Well, | thank you
all for helping us out this evening to add sone
clarity to this matter, and we Ilook forward to
reaching sonme kind of at |east next steps in July.

Thank you.

(Whereupon, the above-referenced natter
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was adjourned at 8:44 p.m)
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